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SUMMARY

The Commission's approach in determining which classes of carriers should be

exempt from the requirements of Section 214 fails to consider the new competitive marketplace

realities in which mid-size independent telephone companies with less than two percent of the

Nation's access lines nationwide ("Independent Telcos") operate. Independent Telcos exercise

little, if any, market power in the rapidly evolving market for ever expanding service offerings.

Conversely, it is relatively easy for competitors to enter Independent Telco markets and to

provide real competition that protects ratepayers from a carrier's over investment in facilities. As

a result, Independent Telcos are simply incapable of setting rates at unreasonable or

anticompetitive levels by "overinvesting" in facilities. Thus, it is unnecessary for the

Commission to distinguish between "extension of lines" and deployment of "new lines" when an

Independent Telco engages in these activities. Rather, the Commission should forbear from

requiring Independent Telcos to comply with the requirements of Section 214 for any line

extension or deployment of a new line.
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The Independent Telephone & Telecommunications Alliance ("ITTA") hereby

submits these comments in the above-captioned Notice of Proposed Rulemaking (the "Notice")

relating to the Commission's proposed approach to exempting common carriers from the

requirements of Section 214 as authorized by Section 402(b)(2)(A) of the Telecommunications

Act of 1996 (the "1996 Act,,).l The Commission's approach in determining which classes of

carriers should be exempt from the requirements of Section 214 fails to consider the new

competitive marketplace realities in which mid-size independent telephone companies with less

than two percent ofthe Nation's access lines nationwide ("Independent Telcos") operate.2 ITTA

submits these comments so that the Commission will fashion appropriate market-based

regulations for Independent Telcos given the open markets in which they operate.

Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996).

2 The members of ITTA are included as Exhibit A.
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I. INTRODUCTION

Over three years ago, 17 independent telephone companies joined together and

formed the ITIA to draw attention to the unique needs of the independent telephone industry and

to create a strong, unified voice for independent telephone companies as Congress considered the

1996 Act. Since Congress enacted the 1996 Act, ITIA has participated in several Commission

proceedings to ensure that Congress' recognition in the 1996 Act of the unique competitive

position Independent Ielcos have in a competitive marketplace, is implemented faithfully by the

Commission. In these proceedings, lITA has highlighted the anachronistic regulations facing

Independent Ielcos as they compete in a competitive telecommunications marketplace and has

urged the Commission to reform the regulatory structure governing Independent Telcos. Simply

put, Independent Ielcos are too small to be a threat to the industry giants, yet they are too big to

be afforded many of the regulatory protections available to hundreds of small LECs. By default,

Independent Ielcos are being suffocated by regulation that was designed for the industry giants.

For example, IITA suggested that dominant carrier regulation of both an

Independent Ielcos' offering of exchange and exchange access services, with its attendant

regulatory burdens, hamstrings Independent Telcos in their offering of telecommunications

services as they face substantial competition from the likes of AI&I and the Regional Operating

Companies.3 In the same vein, subjecting Independent Ielcos offering of interLAIA services

that are not offered through a separate subsidiary to dominant carrier regulation has become

anticompetitive as lightly-regulated competitors can respond to shifts in the marketplace in a

0' Letter from the Independent Telephone & Telecommunications Alliance to Mr. William F.
Caton, Acting Secretary, June 24, 1996 (forbearance suggestions by the ITTA).
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manner that Independent Telcos, saddled with dominant carrier regulation, cannot.
4

To support

its recommendation, ITTA submitted an affidavit of Bruce L. Egan, Professor of Economics at

Columbia University, that provided the economic underpinnings of non-dominant regulation for

Independent Telco offerings of interexchange services on a non-separated basis. The simple

facts are that Independent Telcos (1) lack market power in the interexchange market; (2) have not

(and cannot) leverage their local facilities in an anti-competitive manner against their

interexchange competitors; (3) have limited financial resources; and (4) are dwarfed by Bell

Operating Companies and interexchange companies with which they compete.

ITTA has urged the Commission to classify Independent Telcos as small

businesses for purposes of Regulatory Flexibility Act analysis and removal of barriers to entry.s

Independent TeIcos will only survive in this new competitive marketplace if the Commission

affords them the necessary regulatory flexibility to compete on the same terms and conditions as

that of their larger and more powerful rivals.

Unfortunately, the Commission's proposed approach in this proceeding, rather

than relieving regulatory burdens on Independent Telcos, only increases them vis-a-vis their

competitors. Such a result is contrary to the plain language of the 1996 Act and its intent to

"establish a pro-competitive, de-regulatory national policy" framework for the United States

telecommunications industry and should be rejected. In its place, ITTA recommends that the

4 Comments of ITTA, CC Docket No. 96-149 (tiled August 29, 1996); Reply Comments ofITTA,
CC Docket No. 96-149 (filed September 13,1996).

Comments of ITTA, CC Docket No. 96-113 (filed September 27, 1996).
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Commission impose symmetrical regulatory requirements on Independent Telcos and their

competitors, including the Regional Operating Companies and the interexchange companies.

II. THE COMMISSION SHOULD BROADEN ITS DEREGULATORY ApPROACH TO RECOGNIZE

COMPETITIVE MARKET PRESSURES FACING INDEPENDENT TELCOS.

Section 402(b)(2)(A) of the 1996 Act permits the Commission to exempt common

carriers from the requirements of Section 214 requirements "for the extension of any line." As

the Commission explains in the Notice, as a necessary precondition, it must clarify its definition

of a "line extension" with that of a "new line" so that it will carry out its statutory mandate

properly.6 In addition, the Commission has proposed to exempt any common carrier's extension

oflines (regardless of how such an "extension oflines" is defined) from Section 214

requirements. ITTA supports the Commission's proposed exemption, but urges the Commission

to go even further in lifting outdated regulatory requirements from Independent Telcos.

In particular, the Commission has proposed to use its forbearance authority to

forbear from applying Section 214 for any new lines deployed by certain classes of carriers,

including price cap carriers, LECs that are average schedule companies and non-dominant

domestic carriers.7 The Commission, however, has proposed only to streamline its Section 214

requirements for "new lines" offered by rate-of-return carriers, which include the majority of

Independent Telcos. ITTA urges the Commission to exempt Independent Telcos' and other

small LEes' deployment of "new lines" from Section 214 authority in light of the complete

restructuring of market for telecommunications services wrought by the 1996 Act.

6

7

Notice at ~ 5.

Notice at ~ 37.
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A. The Distinction Between Extending Existing Lines and Deploying New
Lines is Irrelevant in a Competitive Market

The Commission has proposed that an "extension of a line" is one in which a

carrier expands its service into geographic territory that it is eligible to serve, but that its network

does not currently reach. 8 In terms of new lines, the Commission has proffered two alternative

definitions. The first is that a "new line" would be one that increases the capabilities of a

carrier's existing network within an area it already serves through the deployment of additional

channels of communication. On the other hand, this additional network capacity could be

classified as an "improvement" outside the scope of Section 214 altogether. To the extent an

increase in a carrier's capacity is treated as a new line, it would be subject to Section 214, but not

to the reduced regulation as called for by Section 402(b)(2)(A) of the 1996 Act.9 The

Commission, however, may forbear from applying the requirements of Section 214 to certain

classes of carriers' new lines.

Regardless of the activity involved, either the extension of an existing line or the

deployment of a new line, the 1996 Act has established a competitive market structure that

eliminates the need for the Commission to impose regulations that distinguish between these two

types of activities. The 1996 Act has eliminated market entry barriers such that new competitors

and the threat of competitors provides built-in restraints that prevent Independent Te1cos from

overinvesting in facilities that lead to "useless duplication of facilities, with consequently higher

charges upon the users of the service."lo Thus, there is no need for the Commission to adopt new

9

10

Id. at ~ 21.

Id. at ~~ 21-22.

1d. at ~ 9.
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regulations, whether streamlined or not, or continue to enforce old regulations, when the properly

functioning market is protecting ratepayers from a carrier's overinvestment in facilities.

As a result of recognizing the fundamental shifts wrought upon

telecommunications markets by the 1996 Act, there is no longer a basis for distinguishing

between "extending lines" and deploying "new lines" because the market will ensure that only

lines that can be economically viable in a competitive market will be deployed. Thus, the

market, rather than regulatory approval by the Commission, will impose the necessary discipline

on carriers as they extend and deploy new facilities.

ITTA proffers two examples of how the new market structure has effected

markets served by Independent Telcos. First, many Independent Telcos have exchanges that

neighbor large metropolitan markets. The proximity of these exchanges to areas in which

considerable competition has emerged places considerable pressure on the Independent Telcos'

prices in that area. IfIndependent Telcos were to offer prices that were not in line with those of

the neighboring LECs, the disparity in prices will create an immediate potential for competitive

entry. Thus, the threat of competition provides the necessary protection to ratepayers from a

carriers' so-called overinvestment in facilities.

Second, many Independent Telcos that operate only in one geographic area are

extremely sensitive to the loss of anyone large customer, especially in those markets where the

Independent Telco only has a few customers that account for a significant portion of its revenues.

The uneconomic investment in facilities and resulting higher rates to a large customer will only

push these large customers away as they search for better prices for the same services. The loss

of one customer can have a devastating impact on the carrier because of the stranded investment

left behind if a large customer were to obtain service from an Independent Telco's competitor.
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These potential results, coupled with unlimited entry, provide the necessary

market discipline that eliminate the need for Section 214 requirements only applied to

Independent Telcos. At a minimum, the Commission must recognize the clear sea-change that

has occurred in the marketplace and which puts the competitive breaks on an Independent Telco

from over investing in the network at the expense of its ratepayers. Thus, ITTA recommends

that the Commission forbear from applying even its proposed streamlined Section 214

requirements on Independent Telcos because the market already prevents Independent Telcos

from over investing in facilities at the expense of ratepayers.
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III. CONCLUSION

Independent Telcos exercise little, if any, market power in the rapidly evolving

market for ever expanding service offerings. Conversely, it is relatively easy for competitors to

enter Independent Telco markets and to provide real competition that protects ratepayers from a

carrier's over investment in facilities. As a result, Independent Telcos are simply incapable of

setting rates at unreasonable or anticompetitive levels by "overinvesting" in facilities. ITTA's

proposal ensures that Independent Telcos receive the right to compete more fully and fairly so

that competition can proceed on the merits. Accordingly, the Commission should forbear from

requiring Independent Telcos to comply with the requirements of Section 214.

Respectfully submitted,
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TELECOMMUNICATIONS ALLIANCE
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Diane Smith
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